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I. Introduction of the Kidsvs. Global Warming Petition

On November 1, 2012, pursuant to M.G.L. c. 30A,B%he Sherley, a student at Yale
University, along with 358 youth from the Bostorbpa schools who are members of Youth
Climate Action Network (YouthCAN) several students from Boston College Law Schodl a
representatives from Kids vs. Global Warnfitigpllectively referred to as the “petitioners”),
filed with MassDEP a “Petition for PromulgationaRule to Strictly Limit and Regulate
Greenhouse Gas Emissions and to Establish an iz6e&hnual Emissions Reduction Strategy
That Will Achieve Massachusetts’ Statutory Obligas.” (Hereafter referred to as theids vs.
Global Warmingpetition” or the “petition.”)

Pursuant to the regulatory requirements under 3R @.03 and 2.04, MassDEP held a public
meeting on June 13, 2013, to consider the petitiahto take comments and questions on the
petition. At the meeting, MassDEP received adddalcomments from the members of
YouthCAN at the Boston Latin School and studerasnfBoston College Law School. Verbal
and written comments from a coalition of environtaéadvocacy organizations, and Our
Children’s Trust, were also received.

Under the regulations, within ten days after thetimg, MassDEP must determine whether to
schedule the petition for further proceedings iocoadance with 310 CMR 2.05 or 2.06, and
thereafter notify the petitioners of MassDEP’s @ati For the reasons stated below, MassDEP
hereby agrees with the petitioners that the Comneaitiv of Massachusetts must adopt
regulations and programs to reduce Green Housé@&@#&) emissions to achieve the goals
established in thKids vs. GlobaWarmingpetition. Therefore, it is not necessary for MSPR
to schedule further proceedings on the proposadatgn attached to the petition.

! http://www.blsyouthcan.org/BLS _Youth_C.A.N./Welcosmen|
’ Kids vs. Global Warming is a non-profit organizati@presenting the youth in Massachusetts and yanotimd
the country who are concerned about climate chisig://kvgw.org/

This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
MassDEP Website: www.mass.gov/dep
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II. Applicable State Law for Filing and Responding to he Petition

Under M.G.L. c. 30A, 84, “[a]ny interested persoaynpetition an agency requesting the
adoption, amendment or repeal of any regulatiod,maay accompany his petition with such
data, views and arguments as he thinks pertirteath agency shall prescribe by regulation the
procedures for the submission, consideration aggodition of such petitions.” M.G.L. c. 30A,
§4.

Moreover, MassDEP’s Adopting Administrative Regidas set forth at 310 CMR 2.00 detail
what must be included in a petition and how MassitRt respond to such petition. 310 CMR
2.02 states that:

Any interested person or his attorney may at amg fpetition the department to adopt,
amend, or repeal any regulation... All petitions Ehalsigned by the petitioner or his
attorney, contain his address..., and set forth lgle@grd concisely the text of the proposed
regulation. The petition may be accompanied bysapporting data, views or arguments.

310 CMR 2.03 states that:

Upon receipt of a petition for the adoption, amerdtror repeal of a regulation submitted
pursuant to 310 CMR 2.02...the department shall denghe petition ...at a meeting and
shall, thereupon, determine whether to schedulgetigon... for further proceedings in
accordance with 310 CMR 2.05 or 310 CMR 2.06 [pdoces for rulemaking with or
without public hearing]. If the regulation has been presented to the tieeat by
petition..., the department shall within ten dayemlafhe meeting notify the petitioner of the
department’s action.

310 CMR 2.04 states that:

During the meeting..., the department may, but siatlbe required to, entertain comments
or questions from members of the audience.

lll. The Kidsvs. Global Warming Petition

The Petitioners’ Request

In theKids vs. Global Warmingetition, the petitioners requested that MassDE®padiles and
regulations to reduce carbon dioxide (@nd other greenhouse gas (GHG) emissions and
prevent further GHG emissions into the environment.

The petitioners specifically requested that MasspEiulgate a rule or rules that require
MassDEP to take steps to protect the integrity aé8&chusetts’ atmospheric resources, climate
system, and shorelines, by adequately protectingimuosphere, a public trust resource upon

3310 CMR 2.05 sets forth the procedure to followtfe adoption, amendment or repeal of regulatiinsre no
public hearing is required. 310 CMR 2.06 setshfgitnilar procedure where a public hearing is nesgli

2



which all Massachusetts residents rely for theadthe safety, sustenance, and sectfriffhey
also request that MassDEP take the following action

(i) Publish rules they deem required by M.G.L c. 2118(® establishing declining
levels of annual aggregate emission rates.

(i) Prepare and implement a plan to ensure that,rggarti2013, statewide fossil fuel
carbon dioxide emissions are reduced by an aggrégatper year taking into
account the current Massachusetts emissions redsaiready underway, or the
annual percent necessary to meet targets sefifottle GWSA>

(iif) Publish annual progress reports on statewide GHiGs@mns on MassDEP’s website
for public review. The reports are requested ttuithe a more detailed accounting
and inventory than is currently available for eadld every substantial source of
GHG emissions within the Commonwealth, includinmgrgy facilities,
transportation, buildings, and other large non-gynéacility emissions sources. This
inventory and accounting is requested to be verifig an independent, third party.

(iv) Consider ways to reduce GHG emission by more t/s&f By 2020 and issue a
report to the legislature and the public regardisdindings by December 31, 2013.

(v) Adopt any necessary policies or regulations to em@nt the GHG emissions
reduction plan, as described above.

Pursuant to 310 CMR 2.03, the petitioners alsoestgd a public meeting on the petition, and an
opportunity to meet with and present their petitiotMassDEP.

Petitioners’ Statement of Reasons for Filing th&tiea

The petitioners’ statement of reasons for filing getition argues that MassDEP should grant the
petition and promulgate the regulation attacheithéopetition because “the science
unequivocally shows that anthropogenic climate gkans occurring and is threatening the
stability of the global climate.” The statement of reasons details that the cu@éxpt
concentration in the atmosphere is over 390 ppmsaqdickly approaching the dangerous level
of 400 pprf It further explains the impact that the high leseCO, concentration is having on
global warming in the atmosphere, surface tempezatand ocean temperatufeShe

petitioners also claim that climate change is alyeaccurring in the Commonwealth of
Massachusetts and is projected to significantlgcfthe State in the future. They further claim
that [t]he increase in C{Zoncentrations has impacted the weather pattatersupply, plants

* See Kids vs. Global Warming petitign4, athttp://ourchildrenstrust.org/sites/default/files12010.31-
FINAL%20MA%20Petition_0.pdf

® Following the filing of the petition, Our ChildranTrust submitted additional information that sththat
MassDEP only needs to reduce annual emissions bgrigdmot 6% to meet the goals set by the worldiditey
climate scientists.

® See Kids vs. Global Warming petitiqp¥1.

71d. at7.

®1d. at 9.

°1d. at 8.




and wildlife, health, and the economy. In the tp@tj they argue that “atmospheric carbon
dioxide concentrations must be reduced to 350 pim.”

The Petitioners also argue that “[tlhe atmosphessential to human existence is an asset that
belongs to all people. The public trust doctriequires that as a trustee, the Commonwealth of
Massachusetts and the Governor, through the Depattofl Environmental Protection and the
Executive Office of Energy and Environmental Affairold vital natural resourcestiust, for

both present and future generation of its citiZens.

IV. MassDEP’s Action on theKids vs. Global Warming Petition

After reviewing the supporting data, views and anguats contained in th€ds vs. Global
Warmingpetition, and the comments received at the Jupn2a1B public meeting, MassDEP is
taking the following action on thi€ids vs. Global Warmingetition:

MassDEP agrees with the petitioners that the iser@aCQ emissions has significantly
contributed to the effects of global warming anat this the Commonwealth’s responsibility to
take the necessary steps “to protect the integfitassachusetts’ atmospheric resource, climate
system, and shorelines by adequately protectingmuosphere.” However, MassDEP believes
that it can achieve the same goals articulatedarpetition by adopting and implementing the
regulations, policies and programs required undeiGlobal Warming Solutions Act (GWSA)
and included in the Massachusetts Clean Energyénthte Plan (CECP) for 2020, as
described below. Therefore, MassDEP does notdnieischedule the petitioners’ proposed
regulation attached to the petition for rulemakimgler 310 CMR 2.05 or 310 CMR 2.06.
Beyond the actions MassDEP has already taken to GMWSA, MassDEP proposes for
rulemaking additional GHG reduction measures idieatibelow.

Furthermore, the Commonwealth agrees with theipeéts that“[tihe atmosphere, essential to
human existence is an asset that belongs to ghl@é&dt also agrees with the petitioners that
climate change is a worldwide concern becauseciritinues, there will be a significant impact
on people, natural resources, and economic condiaoound the globe. MassDEP takes its
responsibility to protect the atmosphere very sl and it will continue to use its existing
statutory authority to adopt rules and regulatimnseduce GHG emissions that contribute to
climate change. MassDEP also believes that thesefic statutory obligations supplant the
public trust doctrine, so it need not decide whethere is a common law obligation to take
action to avert climate change.

MassDEP’s Responsibility and Leadership in Clin@ange

MassDEP acknowledges that it has a responsibdifyrotect the citizens of Massachusetts and
future generations from the negative effects ahatie change by taking the necessary measures

%1d. at 26.
11d. at 37.



to reduce GHG emissions in Massachusetts. MassiBRgly believes that climate change is
the most serious environmental challenge of oue tiamd it will use its authority, in conjunction
with the authority granted to other state agend¢@d1) lower the GHG emissions that
contribute to climate change; (2) reduce demandddoon-intensive electricity generation and
fuels; and (3) take steps to increase the suppigradwable energy in the Commonwealth.

Massachusetts’ responsibility and authority to teguGHG emissions and prevent climate
change comes from several sources. First, undeé®7 of the Massachusetts Constitution,
MassDEP has the responsibility to protect the pEgpight to “clean air and water.” Second,
under M.G.L. c. 21A, 82, MassDEP has the respolitgifor protecting human health and the
environment by ensuring clean air and water, tfie s@nagement and disposal of solid and
hazardous wastes, the timely cleanup of hazardasteveites and spills, and the preservation of
wetlands and coastal resources. Under this stgtl#oguage, MassDEP shall protect and
enhance the Commonwealth’s natural resources waier, land — and provide for the health,
safety, welfare and enjoyment of the people angtbeection of their propertyFurthermore,

the Massachusetts legislature has given MassDERggulthority to adopt rules and
regulations to prevent pollution and undue contatnam of the atmosphere: M.G.L. c. 111,
8142A-0O (known as the Massachusetts Clean Air AEt)is statutory language provides
MassDEP with broad authority to adopt regulatoryasuges to prevent pollution or
contamination of the atmosphere. In fact, MassD&Fddopted some of the most stringent
regulations in the country to reduce air pollutimtjuding GHG emissions, under this statutory
authority. See310 CMR 7.0@et al).

Massachusetts has also been a leader in the figins climate change by implementing a
unique set of statutes and regulations that wghigicantly reduce GHG emissions. In 2008,
five key environmental laws were approved by tlaestegislature and signed by the Governor:
The Green Communities Act, the Global Warming Sohg Act (GWSA), the Oceans
Management Act, the Clean Energy Biofuels Act, tredGreen Jobs Act. In addition, in 2012,
the legislature passed and the Governor signeBiibegy Act of 2012. Under this new
authority, MassDEP, along with its sister agencmgh,implement and maintain programs that
target significant reductions in GHG emissions,di@mergy efficiency and renewable sources
of energy, and expand green jobs in Massachusetts.

Under the GWSA, Massachusetts is one of the fiegés in the nation to move forward with a
comprehensive regulatory program to address clictzaage. The GWSA identified the steps
for setting stringent, but cost-effective, emissidimits that will result in a clean energy
marketplace and significantly reduce GHG emissidhsequired MassDEP to create an
inventory of GHG emissions and project businesssasl emissions if the state did not
implement any GHG reducing measures.

The GWSA then required Massachusetts to establigtanomy-wide cap on carbon emissions,
beginning with a 10-25 percent reduction below 1B@Ils by 2020 and culminating with at
least an 80 percent reduction below 1990 level2d80'? In December 2010, the Secretary of
Energy and Environmental Affairs (EEA), set an erag-wide GHG emissions target of 25
percent, the maximum authorized by law, and pubtisine Massachusetts Clean Energy and

2M.G.L. c. 21N, 88 3 and «vww.mass.gov/legis/laws/seslaw08/s1080298.htm

5



Climate Plan for 2020 (CECP) that includes numeregsilations and programs the
Commonwealth will adopt to meet the goal of a 2é&eet reduction of GHG emissions by
2020° The CECP includes policies, programs and reguiatthat will reduce GHG emissions
from all sectors of GHG emissions: electricity getien, commercial, industrial, manufacturing,
residential and transportation.

The GWSA also required MassDEP to develop a repgpgrogram of GHG emissions from all
facilities that are required to report under tiflef the Clean Air Act and any other facilities tha
emit greater than 5,000 short tons of £@er yeal? This requires the reporting of GHG
emissions from traditional stack emissions, martufaoy processes, and on-road and off-road
motor vehicles owned or leased by the facility.taRelectricity sellers must also report GHG
emissions based on total megawatt hours of elégtdonsumed by Massachusetts customers.
This mandatory GHG reporting program ensures asigoand consistent accounting of GHG
emissions and provides reporting tools and forrfatthe collection of data. The reporting data
will help inform the Commonwealth on the succesthefstrategies adopted under the CECP to
achieve the GWSA's reduction goals for 2020, 228210 and finally 2050.

Section 3(d) of the GWSA requires MassDEP to prgatd regulations establishing a desired
level of declining annual aggregate emission liffotssources or categories of sources that emit
GHG emissions.

By implementing the measures included in the CEQ@Pliated below, Massachusetts intends to
achieve the goal of 25 percent reduction of GHGssians from the 1990 GHG emission levels
by 2020, with an ultimate goal of achieving an &dgent reduction in GHG emissions by 2050.
These measures will have the effect of first gdginty existing GHG emissions, stabilizing
existing GHG emissions, and then dramatically redyyGHG emissions from all sectors across
the economy. In fact, MassDEP has already adaptddmplemented several programs that will
reduce GHG emissions.

MassDEP’s Measures to Reduce GHG Emissions

To date, MassDEP has adopted and is implementenfptltowing measures to reduce GHG
emissions:

1. The Mandatory GHG Reporting Regulatip840 CMR 7.71, requires facilities emitting
greater than 5,000 short tons of £¢ facilities that have a title V operating permitga
retail sellers of electricity, to report annualhetr GHG emissions to MassDEP. This
program provides MassDEP with an annual accouirigHG emissions from the
applicable facilities and can be used to help dates the impact from implementing the
measures required under the GWSA. It also reqtheeacilities to hire a third party
consultant to verify their GHG emissions and maierimation submitted available to
the public electronically.

13 http://www.mass.gov/eea/docs/eea/energy/2020-aeangy-plan.pdf

“M.G.L. c. 21N, 82.

15 CO,. or CO equivalent means the quantity of a given greenhgasemultiplied by its global warming potential
(GWP).




2. The Massachusetts GBudget Trading Progran310 CMR 7.70, otherwise known as
the Regional Greenhouse Gas Initiative (RGGI),l#istaed the first in the country GHG
cap and trade program among ten (now nine) nortieastates. RGGI has successfully
capped GHG emissions at 160 million short tons@RGGI region for the electricity
sector. Overall, the prograhas enabled a $617 million investment in the regiolean
energy future by reducing energy bills for residesntd businesses, helping businesses
become more competitive, accelerating the developofdocal clean and renewable
energy sources, and limiting the release of harpdlilitants into the air and atmosphere,
while spurring the creation of jobs in the region.

3. Amendments to the Low Emission Vehicle Progr&i0 CMR 7.40, adopted the
California Clean Vehicle Standards so that the megéhicles sold in Massachusetts must
meet California’s GHG emissions standards.

4. Amendments to the Low Sulfur Fuel ReqgulatioB$0 CMR 7.04, require boilers to use
lower sulfur fuel which means boilers will be maféicient, thereby resulting in
reductions in GHG emissions.

5. Tailoring Rule, 310 CMR 7.00: Appendix C(2)(a)l requires facibtigith emissions
greater than 100,000 short tons of £@ apply for a title V operating permit, or amend
their existing title V operating permit to incluttee GHG applicable requirements to
which they are subject.

6. Massachusetts Electric Vehicle Incentive ProgrifassEVIP offers incentives to
municipalities to purchase battery-electric ($7589)/or plug-in hybrid vehicles ($5000)
and offers financial assistance of up to $15,00QHe purchase and installation of Level
2 charging stations. The program is open to ahigipalities in the Commonwealth with
preference given to those municipalities that aggstered as Green Communities and/or
have an environmental justice commurifty.

7. GHG Dashboard Progranihe GHG dashboard tracks GHG emissions from eesl
businesses, vehicles, electricity and other soutod®elp Massachusetts monitor the
progress being made toward the goals of the GWSBAIso tracks the increase in
renewable energy facilities and the amount of gttt saved each year through energy
efficiency measure¥. All relevant agencies are working together to digvand promote
adequate monitoring, reporting, and record keepmeyics to track GHG reduction
performance. This work has begun and will be ongan consultation with the GWSA
Implementation Advisory Committee.

8. The Clean Energy Results Program (CERMPe Clean Energy Results Program is a
first-of-its-kind partnership between Massachusbgpartment of Energy Resources
(DOER), MassDEP, and the Massachusetts Clean E@=gter (CEC). This

18 hitp://www.mass.gov/eea/agencies/massdep/air/dnaassevip.html
7 http://www.mass.gov/eea/air-water-climate-changeie-change/massachusetts-global-warming-solutions
act/global-warming-solutions-act-dashboard.html




partnership advances environmental protection bynpting the development of
renewable energy and energy efficiency projectdassachusetts. It also ensures that
clean energy projects are sited in a way thatver@mmentally protective. The
Massachusetts CEC is a key partner in state etimpisomote clean energy. See the
CERP Quarterly Progress Report, April 2613.

9. The Solid Waste Master Plafhe Solid Waste Master Plan includes a variety of
measures that will help decrease the amount ofiggasombusted in Massachusetts, by
increasing the recycling and reuse of plastics.9ess to increase plastics recycling and
reuse include: Sustainable Materials Recovery RradSMRP), Municipal Grants to
encourage communities to adopt Pay As You ThroevRecycling Loan Fund, technical
assistance to businesses, and the Reuse Marketplaltew businesses with excess
materials to find others that could use that mateather than dispose of it.

Furthermore, in recognition of the commitment agsponsibility that MassDEP has to reduce
GHG emissions, MassDEP intends to adopt in the fougare, the following measures:

1. Amendments to the Regional Greenhouse Gas Inje8i0 CMR 7.70 (RGGI). The
amendments will lower the regional emissions ca@ltaillion short tons of C®O
Under agreements with other states in the Regi@ne¢nhouse Gas Initiative, MassDEP
must finalize amendments to the RGGI regulationthiyend of 2013. This will result in
a 45% reduction in GHG emissions starting in 2@k an additional 2.5% per year
reduction to the regional cap for the years 2018uph 2020. Massachusetts’ portion of
the new cap will be approximately 14 million shiams.

2. Prevention of Significant Deterioration (PSD) Redigins On April 4, 2011, MassDEP
accepted full delegation of the federal PSD progirasctuding the applicability thresholds
for the GHG emissions, 40 CFR 52.21, pursuanteédehms of the delegation agreement
and the Clean Air Act. MassDEP also intends tgppse amendments to its existing air
pollution rules to require biomass sources thael@tential to emit greater than 100,000
tons of GHG emissions to obtain a PSD permit. &nmntation of the federal PSD
program and revisions to MassDEP’ regulations mieahMassachusetts facilities that
have GHG emissions greater than the applicablshbté will be subject to the Best
Available Control Technology, which can reduce Gel@Gissions. MassDEP expects the
proposed amendments to the air regulations to géoopublic hearing and comment in
the fall of 2013.

3. Refrigerant System Emissigridl0 CMR 7.73. MassDEP intends to propose reigulsit
to reduce high global warming potential emissiaosif non-residential refrigerant
equipment, based on a California Refrigerant Rillee regulation would affect facilities
with refrigeration units containing at least 50 pds of refrigerant and require the
facilities to register the units, install leak d#ten systems or conduct leak detection
inspections, perform leak repairs when necessatyetrofit or retire systems when

18 hitp://www.mass.gov/eea/docs/dep/energy/cerpqr@dif 3.




necessary. MassDEP expects the proposed reguwatiayo out for public hearing and
comment in 2013.

. Sk Regulations310 CMR 7.72. MassDEP will propose regulatidret tvill establish

an annual declining cap on the emissions of shiéxafluoride (S), a high global
warming potential (GWP) substance, from large sesiaf gas insulated switchgear used
in electricity transmission and distribution systenMassDEP expects the proposed
regulations will go out for public hearing and coemhin summer 2013.

. Reqgulatory Waste BandVlassDEP will propose amendments to the solidevaan
regulations to divert organic materials from thiécswaste stream. MassDEP expects the
organic materials ban amendments to go out foriphielaring and comment in summer
2013. MassDEP expects to continue developmentaf@et ban once staffing resources
allow.

. Analysis of a Clean Energy Performance StandardP@EMassDEP, DOER and the
Department of Public Utilities (DPU) are examinisgues with adopting and
implementing CEPS that may require electricity digpp to favor lower- and no-
emissions sources in the mix of electricity deleckto their customers. The combined
agencies expect to have a draft report on CEP8raphy the fall 2013.

. Transportation ConformityMassDEP intends to include certain GreenDOT
commitments in a transportation conformity-like gees for GHG emissions from
transportation. Transportation Conformity is agass required under the federal Clean
Air Act in nonattainment areas where states andapetitan planning organizations are
required to demonstrate that transportation as#/itlo not interfere with an area’s ability
to attain and maintain clean air. This includes,ib not limited to, an analysis that
emission limits are not exceeded as a result abpartation projects, programs, or plans.
MassDEP will work with other EEA agencies, the Madaisetts Department of
Transportation (MassDOT) and the Clean Energy dimdafe Plan Transportation
subcommittee to design this initiative by the ehthe 2014 calendar year.

. Interim Emission Limits.As per the GWSA, EEA and its agencies will s@®and
2040 interim emissions limits to “maximize the #kibf the Commonwealth to meet the
2050 emissions limit.”

Along with the above regulations to reduce GHG siiss, other Massachusetts agencies have
adopted numerous regulations and programs to re@hi€& emissions in order to meet the 25%
reduction by 2020 mandate. Some of the measua¢sttite agencies have adopted include
massive investment in energy efficiency, which imasle Massachusetts first in the nation on
energy efficiency, according to a well-known natibrating systemanincrease in the
compliance obligation under the Renewable Energif®lio Standard (RPS), an increase in the
development of solar photovoltaic (PV) to meet@wvernor’s next goal of 1,600 MW by 2017,
and amendments to the Massachusetts Environmesitey Act (MEPA) regulations to require
owners of projects that trigger the MEPA threshdttdsonsider the project’s impact on climate
change and ways to mitigate such impacts. Moredassachusetts has taken the lead to
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reduce GHG emissions and increase energy efficiahstate-owned facilities by purchasing
hybrid and alternative fuel vehicles, contractingénergy management services and supporting
energy efficiency and renewable energy for consitva@and renovation projects. For more
details on these programs and other programs Masseits agencies have adopted to help meet
the 25% reduction goals and the progress Massatthiisenaking to achieving that goal, see the
“GWSA Implementation Subcommittee, Clean Energy @hohate Plan for 2020 Summary
Report, dated June 3, 201%."

Each of the above laws, together with several newrglibreaking policies and programs, will
help Massachusetts address climate change andrat¢hegoals identified in tHéds vs.
Global Warmingpetition.

The Public Trust Doctrine

The above analysis shows that there are a numisgregffic statutes that impose obligations on
MassDEP as well as other agencies to lower GHGs#onis, and the Commonwealth is moving
forward in a comprehensive manner to implementeiststutes. Given the specificity of the
statutory mandates, we believe that they supplanbaligation the Commonwealth would have
to curb GHG which may be derived from the publistrdoctrine.

Stated another way, we believe that the commormplablic trust doctrine might have vitality in a
state which is otherwise ignoring a statutory dotlower GHG emissions. However, where, as
here, we are in a state which is fulfilling its gtd protect the atmosphere by complying with
statutes that impose specific GHG emission redndaldigations, we believe that the public trust
doctrine does not add to the obligations that éggslature has already imposed.

Under Massachusetts law, it has long been undetstat “where a statute has been enacted
seemingly intended to cover the whole subject thvht relates, including a remedy for its
infraction, other provisions of the common law,luting such as are remedial in nature, are
thereby superseded.” George v. National Water Nd@aning Cq.286 F.R.D. 168, 187 (D.
Mass. 2012) (quotingchool Comm. of Boston v. Reill$62 Mass. 334, 338 (1972)). Original
guotation from School Comm. of City of Lowell v.t€of Lowell, 265 Mass. 353, 356 (1928).
In addition, the United States Supreme Court statéddohamad v. Palestinian Authoritiyat
“[w]hile Congress is understood to legislate agaibackground of common-law adjudicatory
principles, Congress plainly can override thosagpiles.” Mohamad v. Palestinian Authority
132 S. Ct. 1702, 1709 (2012).

MassDEP’s Responsibility to Regulate GHG Emissiomder Federal Law

In addition to the specific Massachusetts statutoaypdates to regulate GHG emissions,
MassDEP has a responsibility to regulate GHG eomsspursuant to the federal Clean Air Act,
42 U.S.C. 74010n April 2, 2007, in Massachusetts v. EP49 U.S. 497 (2007), the Supreme
Court found that GHGs are air pollutants coveredngyClean Air Act. The Court held that the
Administrator must determine whether or not GHGs=ieins from new motor vehicles cause or

19 hitp://www.mass.gov/eea/docs/eea/gwsa/subcommitidate-reports-on-2020-plan.pdf
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contribute to air pollution which may reasonablydngicipated to endanger public health or
welfare, or whether the science is too uncertamaie a reasoned decision. In making these
decisions, the Administrator was required to folline language of Section 202(a) of the Clean
Air Act. On April 17, 2009, the Administrator sigd proposed “endangerment and cause or
contribute findings” for GHG under Section 202(&jte Clean Air Act. Following that action,
in May of 2010, EPA finalized emission standarddlifght-duty vehicleg2012-2016 model
years) and in August of 2011, EPA finalized GHG ssiuns standards fbeavy-duty vehicles
(2014-2018 model years). Following the findings #me adoption of the motor vehicle
emissions standards under Section 202(a), GHG heednegulated pollutant,” thus requiring
EPA to adopt additional regulatory programs untlerGlean Air Act. In October 2009, EPA
adopted the Greenhouse Gas Reporting Program, whllgtts GHG data from large emission
sources across a range of industry sectors, asawslippliers of products that would emit GHG
if released or combusted.

On May 13, 2010, EPA established GHG emissionshuids to define when permits under the
New Source Review Prevention of Significant Detexion (PSD) and title V Operating Permit
programs are required for new and existing indaistaicilities. This final rule "tailors" the
requirements of these Clean Air Act permitting pergs to limit covered facilities to the
nation's largest GHG emitters: power plants, refe@se and cement production facilities. Then,
on March 27, 2012, EPA proposed a Carbon Polluiamdard for New Power Plants that
would, for the first time, set national limits dmetamount of carbon pollution that power plants
can emit. The proposed rule, which applies onlyew fossil-fuel-fired electric utility
generating units, will help ensure that progresginaes toward a cleaner, safer, and more
modern power sector.

Regardless of Massachusetts statutory mandategguidtory requirements, MassDEP and
Massachusetts sources that trigger the federaicapyity thresholds for GHG, must comply
with all of the federal requirements adopted punst@athe Clean Air Act.

V. Conclusion

MassDEP believes the regulations identified aboveonjunction with the myriad of non-
regulatory measures being implemented by otheraggnwill ensure that the Commonwealth
meets the GHG reduction goals prescribed by the GAfgl the CECP, as well as, the goals
included in theKids vs. Global Warmingetition. Therefore, it is not necessary for MR to
adopt the specific measures included in the Peét® proposed regulation attached to the
petition.

Although the petitioners are looking for MassDERtblish additional rules under M.G.L. c.
21N, 8 3(d), MassDEP believes it is compliance whift statute by issuing regulations that
achieve the desired level of emission reduction.

The petitioners also want MassDEP to adopt a ngulagon requiring a plan to reduce GHG
emissions by 3% each year. Since the CECP stestéagje effect at different times leading up
to the 2020 goal, MassDEP cannot commit to an dr8%aeduction every year. Moreover,
while some programs, like the &&nd refrigerant rules, will achieve a steady réidadn GHG
emissions each year, other programs, such as theev6&HG emission standards, will result in
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larger reductions as the programs are phased imntlo¥eoming years. Thus, the total reduction
in GHG emissions will comply with the CECP and mbitely satisfy the petitioners’ request.

The petitioners also request in the petition thas8DEP publish by January*3dnnual progress
reports on statewide GHG emissions from the sowt&HG emissions within the
Commonwealth, including energy facilities, trangpton, buildings, and other large non-energy
facility emissions sources that are beyond thecgsucurrently required to report, and that this
inventory and accounting shall be verified by atelpendent third party. The existing GHG
reporting rule for sources greater than 5,000 dloot with third party verification covers a large
number of GHG emitting sources in Massachusettghwtlearly satisfies the petitioners’
request® The Massachusetts GHG reporting rule coversgetatumber of stationary and
mobile sources, which the federal GHG reportinggpran does not cover. The GHG Dashboard
program will also present annual data on GHG eimmssin the Commonwealth. The petitioners
have also failed to provide details on which addiéil sources they would like to be reported that
are not currently covered under the GHG reportirmgam.

Moreover, the GWSA requires MassDEP to publismtrial inventories to document progress
on statewide GHG emissions, which also satisfie#titioners’ request. In addition, in the
CECP, EEA committed to compile an annual progrepstt. This report also satisfies the
petitioners’ request.

The petitioners also request that MassDEP adophtdogically feasible and cost-effective
policies, beyond what is currently adopted or pegubh which could reduce G@missions by as
much as 35% by 2020. Pursuant to the GWSA, theeay of EEA adopted a goal of 25%
reductions from 1990 emission levels by 2020, tlaimum amount permitted under the law.
MassDEP lacks statutory authority to mandate steggleictions beyond the 25%. However,
MassDEP is already working to achieve the emisgdnction goal of 25% by 2020 by
implementing the GHG emission reduction measustsdiin the CECP, including the RGGI
program to reduce GHG emissions from power pldhesCalifornia GHG emission standards
for Motor Vehicles, analyzing the development @laan Energy Performance Standard,
reducing leaks of SHrom gas insulated switchgear, and working oncgam to reduce high
GWP refrigerants used in non-residential refrigagaequipment.

Although MassDEP is not going to adopt a 35% radaagoal by 2020, the 25% reduction goal
is intended to set Massachusetts on a trajectaaghaeve the GWSA'’s 80% reduction goal by
2050. Meeting the 80% reduction goal by 2050 egsiired under the GWSA, will help towards
reducing atmospheric concentration to 350 ppm ofed§y the end of the century, which the
petitioners claim is the ultimate goal to protedufe generations from the effects of climate
change.

For the reasons previously stated, MassDEP hasmgrated its strong commitment and
responsibility to protect the environment and ghficlimate change, and that it is taking the
necessary steps outlined in iels vs. Global Warmingetition to protect the integrity of
Massachusetts’ atmospheric resources, climateraysted shorelines, by adequately protecting

2 EPA also requires GHG reporting, but the EPA repgrthreshold is 25,000 metric tons, more than fiwees the
Massachusetts threshold. Because of the lowerhtbiggsMassachusetts’ program covers more than timess the
number of facilities (in Massachusetts) coveredEBPA’s program.
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our atmosphere. MassDEP has outlined herein theilnggneasures and additional new
measures that it intends to implement to carrytloat commitment. Therefore, MassDEP’s
efforts satisfy the petition without the need topidthe proposed regulation.

Kenneth L. Kimmell
Commissioner
Department of Environmental Protection
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